
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/19/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC15-01972 
CASE NAME: CRAWFORD  VS.  U.S. BANK 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY U.S. BANK, N.A., et al. 
* TENTATIVE RULING: * 
 
The Court continues the hearing to July 26, 2019 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC  VS.  HASSAN 
HEARING ON MOTION TO QUASH OR MODIFY SUBPOENAS 
FILED BY PACIFIC FINANCIAL CA LLC 
* TENTATIVE RULING: * 
 
This was taken off calendar last week. 
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 3.  TIME:  9:00   CASE#: MSC16-02120 
CASE NAME: IBRAHIMI VS. WALGREEN CO. 
SPECIALLY SET HEARING ON COMPLIANCE 
( SET BY COURT ) 
* TENTATIVE RULING: * 
 
The report of the settlement administrator is entirely satisfactory.  No appearance is required. 
 
This case is set for further compliance and status hearing on November 15, 2019 at 9:00 a.m.  
A further report is requested by November 1.  At that point the Court will be interested in hearing 
any available information as to why any still-uncashed checks have not been cashed, and what 
if anything might be done about that.  For example, have any of the checks been returned as 
undeliverable?  Are the payees still employed at Walgreen?  Is there any available information 
about changes of address? 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00509 
CASE NAME: ZHANG  VS.  WALTER E. LAWSON FAMILY TRUST 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY YVONNE LAWSON, TRUSTEE 
* TENTATIVE RULING: * 
 
The Court continues the hearing to July 26, 2019 at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION TO AMEND COMPLAINT AND ANSWER 
FILED BY MARK MILLER 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to file an amended complaint and amended answer to the cross-complaint is 
granted.  Plaintiff should file and serve these new pleadings by July 26, 2019. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00710 
CASE NAME: BANET VS. McDONNELL 
HEARING ON MOTION FOR LEAVE TO FILE SUBROGATION COMPLAINT 
IN INTERVENTION  /  FILED BY SENTRY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
Sentry Casualty, the plaintiff’s worker’s comp carrier, moves for leave to intervene to file a 
complaint in subrogation.  The proof of service, however, shows that the motion was mailed to 
defendant personally, not to his counsel of record.  Accordingly, the motion is continued to 
August 2, 2019, with direction that Sentry should serve defendant’s counsel by hand delivery 
(or other agreed method) on Friday, July 19.  Any opposition may be filed and served by 
July 26. 
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However, as it appears that this should be uncontroversial, the Court invites the parties to 
proceed by stipulation. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01340 
CASE NAME: WELLS FARGO VS. ALLEN 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for leave to file an amended complaint is granted. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS. PONTES 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY CARL GARRETT 
* TENTATIVE RULING: * 
 
This petition is taken off calendar at the request of the petitioning party. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01999 
CASE NAME: ZENDEJAS VS. STERN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JEFFREY L. STERN M.D. 
* TENTATIVE RULING: * 
 
Stern’s demurrer to the first amended complaint (FAC) is sustained without leave to amend. 

Plaintiff, who was pro per at the time, filed a number of lawsuits against various defendants in 

October 2018, all arising in one fashion or another from her surgery and hospital stay in October 

2016.  The cases were consolidated by order of the Supervising Judge.  Some of the 

defendants were never served, and apparently still haven’t been served. 

The defendants that were served all demurred.  The Court sustained all such demurrers, mostly 

with leave to amend, with the direction that any such amendments be filed in a single, 

consolidated first amended complaint.  Plaintiff missed the deadline for amending, but then 

obtained counsel and filed the FAC. 

The FAC names seven defendants.  One of these is Contra Costa Healthplan, reportedly a 

medical insurer.  However, the Court sustained the Healthplan’s demurrer to the original 

complaint without leave to amend.  On its own motion, therefore, the Court strikes all reference 

to the Healthplan as a defendant, and dismisses it as a party defendant in this case. 
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Of the remaining defendants, two (Crawford and Woods) have apparently never been served.  

The other four all demur now – Dr. Stern here, and the other three in Line 10.  The FAC was 

filed by counsel, but there is no opposition to the demurrers. 

Plaintiff attached a considerable volume of documents to each of her original complaints.  

The Court observed at the time that those were of no help to her as to the adequacy of her 

actual allegations, but they could potentially provide substantial fodder for defendants’ use in 

defeating the complaint.  “Exhibits attached to the complaint take precedence to the extent they 

contradict allegations in the complaint.”  (Bank of New York Mellon v. Citibank, N.A. (2017) 8 

Cal.App.5th 935, 943.)  And so it proves here.  Plaintiff does not attach the same documents to 

the FAC, but she is not free to ignore whatever they show about her allegations.  A plaintiff 

cannot avoid the effect of fatal admissions in a prior pleading just by deleting them in a 

superseding pleading.  (E.g., State ex rel. Metz v. CCC Information Services (2007) 149 

Cal.App.4th 402, 412.) 

The demurrers collectively raise a number of defects, but the Court need reach only one:  

On the face of the FAC, and even more so in light of the previously attached documents, 

the pleaded causes of action are all barred by the one-year statute of limitations. 

This is a medical malpractice case.  In medical malpractice cases, the general rule is that 

“a cause of action accrues when the plaintiff is aware, or reasonably should be aware, of ‘injury,’ 

a term of art which means ‘both the negligent cause and the damaging effect of the alleged 

wrongful act.’  [Citations.]”  (Arroyo v. Plosay (2014) 225 Cal.App.4th 279, 290; see also Jolly v. 

Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1110-11.)  “A plaintiff in a medical malpractice action must 

satisfy the requirements of both the one-year and the three-year limitations periods.”  (Drexler v. 

Petersen (2016) 4 Cal.App.5th 1181, 1190.)  “The injury commences both the three-year and 

the one-year limitations periods.”  (Id.)  “The word ‘injury’ in section 340.5 ‘refers to 

the damaging effect of the alleged wrongful act and not to the act itself.’”  (Id.)  “The injury, 

however, is not necessarily the ultimate harm suffered, but instead occurs at ‘the point at which 

‘appreciable harm’ is first manifested.’”  (Id.)  “Each case necessarily will turn on its own 

particular circumstance.”  (Id. at 1191.) 

 

The events of which plaintiff complains occurred on or shortly after October 7, 2016.  This 

complaint was filed on October 5, 2018, just short of two years after the injury.  Unless plaintiff 

can allege facts supporting a theory of later accrual, therefore, the claim is barred by limitations. 

 

In order to rely on the discovery rule for delayed accrual of a cause of action, “[a] 
plaintiff whose complaint shows on its face that his claim would be barred without 
the benefit of the discovery rule must specifically plead facts to show (1) the time 
and manner of discovery and (2) the inability to have made earlier discovery 
despite reasonable diligence.”  (McKelvey v. Boeing North American, Inc. (1999) 
74 Cal.App.4th 151, 160.)  In assessing the sufficiency of the allegations of 
delayed discovery, the court places the burden on the plaintiff to “show 
diligence”; “conclusory allegations will not withstand demurrer.” (Ibid.) 
 

https://advance.lexis.com/search/?pdmfid=1000516&crid=fad9d56b-bf8c-468f-aff0-bc924abe3e63&pdsearchterms=35+cal+4th+808&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=fad9d56b-bf8c-468f-aff0-bc924abe3e63&pdsearchterms=35+cal+4th+808&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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Simply put, in order to employ the discovery rule to delay accrual of a cause of 
action, a potential plaintiff who suspects that an injury has been wrongfully 
caused must conduct a reasonable investigation of all potential causes of that 
injury.  If such an investigation would have disclosed a factual basis for a cause 
of action, the statute of limitations begins to run on that cause of action when the 
investigation would have brought such information to light. In order to adequately 
allege facts supporting a theory of delayed discovery, the plaintiff must plead 
that, despite diligent investigation of the circumstances of the injury, he or she 
could not have reasonably discovered facts supporting the cause of action within 
the applicable statute of limitations period. 

 

(Fox v. Ethicon Endo-Surgery (2005) 35 Cal.4th 797, 808. 

Here, plaintiff’s FAC rests on alleged malpractice occurring during surgery to remove fibroid 

tumors in her uterus.  Her sole allegation of negligence and injury is her contention that because 

she is subject to healing with keloids, the surgeons should have used the same incision site 

used in a prior surgery rather than going in through her navel. 

Even without the documents attached to the prior complaints, it seems obvious that plaintiff 

must have noticed, immediately upon emerging from anesthesia, that her incision site was at 

her navel rather than her prior surgical scar.  Moreover, the documents plaintiff has previously 

filed show clearly that plaintiff was not only aware of this fact back in October 2016, but was 

indeed complaining about it then, on the same basis as now.  Thus, it appears conclusively 

shown that plaintiff’s cause of action for medical malpractice (and any related claims such as 

medical battery) accrued in 2016.  They are thus time-barred. 

The Court sees no reason to allow further amendment.  The limitations problem was the core of 

the Court’s previous demurrer ruling, and plaintiff’s new counsel has presumably done the best 

she can to remedy it. 

Defendant’s request for judicial notice is denied as unnecessary, because the documents are all 

already in the Court’s file. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01999 
CASE NAME: ZENDEJAS VS. STERN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY, et al. 
* TENTATIVE RULING: * 
 
Defendants Rodelo, Radu-Radulescu, and County demur to the FAC.  The demurrer is 
unopposed, and it is sustained without leave to amend.  The limitations problem discussed in 
Line 10 is equally fatal as against these defendants.  Moreover, they present a further fatal 
defect in plaintiff’s failure to present a governmental tort claim within six months of accrual of her 
malpractice claim. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/19/19 

 
 

- 6 - 

Defendants’ request for judicial notice is denied as to documents previously filed in this action, 
but granted as to documents involved in the tort claims process. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00559 
CASE NAME: WOODRUFF VS. MASON McDUFFIE MORTGAGE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY U.S. BANK, et al. 
* TENTATIVE RULING: * 
 
Defendants Nationstar, MERS, and US Bank file this motion for judgment on the pleadings as to 
the entire complaint.  The motion is unopposed, and it is granted with leave to amend.  
Plaintiff(s) may file and serve a first amended complaint by August 16, 2019. 
 

The Form of the Complaint 
 
The Court observes at the outset that although the complaint recites that it attaches the key 
transactional and title documents (such as the grant deed and the deed of trust) as exhibits to 
the complaint, in fact what is attached bears no resemblance to the recited documents.  It 
appears to be a set of internet printouts of unknown, sketchy origin and no apparent relevance.  
(Also, the exhibits are not tabbed as required by the CRC and local rules.) 
 
The deed of trust is provided by defendants in their request for judicial notice, however. 
 
The Court further informs plaintiffs for their convenience that it is unnecessary for them to affix 
fingerprints to their court filings. 
 

The Identity of the Plaintiff(s) 
 
The complaint is more than a little opaque as to who exactly is or are the plaintiff(s) here.  
For starters, it is internally inconsistent as to whether it includes both of the husband and wife 
involved here, Kevin Woodruff and Tanya Stutson.  The pro per counsel block names both, 
the complaint consistently speaks of “plaintiffs” in the plural, and it appears Stutson has signed 
the verification.  However, the case caption on the complaint’s first page has Stutson’s name 
expressly stricken out, with Woodruff’s initials next to the strikeout. 
 
Defendants argue that because Stutson is not a plaintiff, the complaint is defective for failure 
to join an essential party.  The Court need not reach that problem in light of the other fatal 
defects in the complaint.  But any amended complaint must be unambiguous in identifying 
whether Stutson is or is not a plaintiff here.  If she is not, plaintiff can expect a renewal of the 
same legal attack from defendants. 
 
There is more.  The deed of trust states the name of the male borrower as Kevin Woodruff.  
The complaint identifies the plaintiff as “”woodruff, kevin paul El a/k/a Chief wanag”.  The Court 
supposes that this is the same person as the Kevin Woodruff who is the borrower on the deed of 
trust, but the complaint nowhere spells that out or otherwise explains it.  To be clear, plaintiff is 
free to use any (non-fraudulent) name or names he chooses, including in this litigation.  But 
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fairness to the other side, as well as concerns as to plaintiff’s standing, require that we have an 
affirmative assurance as to who the plaintiff is or isn’t.  For example, it wouldn’t do for Mr. 
Woodruff to litigate and win or lose this case under a pseudonym, and then later assert that the 
result isn’t binding on him because the actual plaintiff was someone else, or perhaps some 
avatar of himself.  This must be made clear in any amended complaint. 
 
For similar reasons, the amended complaint must be clearer in identifying in what capacity 
plaintiff is (or plaintiffs are) suing.  The caption states that Woodruff (and possibly Stutson) are 
suing “As Grantor for KEVIN WOODRUFF ESTATE TANYA STUTSON ESTATE”, an 
identification not elsewhere explained anywhere in the complaint.  But these “estates” are not 
the borrowers on the deed of trust.  If the Court were to take seriously the allegation that the 
plaintiff is some vaguely identified legal or pseudo-legal entity other than Woodruff and Stutson 
personally, it would raise questions as to whether we have a plaintiff with actual standing here, 
and would again open defendants to unfair attempts to evade res judicata.  The Court is rather 
inclined to suppose that this is pseudo-legalistic surplusage of no real import, and so will ignore 
it for now.  But it will insist again that any amended complaint must better identify who exactly is 
suing, and it must be made clear that the plaintiff(s) are indeed the people with standing to 
litigate over these transactions. 
 
(There is a further potential problem that the Court draws to plaintiffs’ attention.  If plaintiffs are 
in earnest that the true plaintiffs are some impersonal entity or entities such as “estates” rather 
than themselves as individuals, it might raise questions as to whether these persons are legally 
entitled to represent those fictitious entities in court without being attorneys.  (Compare Hansen 
v. Hansen (2003) 114 Cal.App.4th 618, with Aulisio v. Bancroft (2014) 230 Cal.App.4th 1516.)  
Since the Court supposes that Woodruff and Stutson are really seeking to litigate their own 
personal rights, it makes nothing of this issue for now.) 
 

The Merits of the Complaint and Motion 
 
Ignoring the above-discussed problems for the present:  Plaintiffs’ principal thesis in the 
complaint is an attack on the chain of ownership of the deed of trust and hence the right to 
foreclose.  Plaintiffs do not allege that they are in good standing on their mortgage in the sense 
of either having made their payments, or offering to make any such payments now.  They 
nevertheless contend that there is no defendant that has standing to foreclose on the deed of 
trust because of defects in the chain of title.  (It is not clear whether plaintiffs think there is some 
other entity that does have the right to foreclose, or whether they now contend that they are 
scot-free to keep their house without paying their mortgage at all, because of some paperwork 
glitch on the lender side.) 
 
Defendants respond with documents in their request for judicial notice (which is granted), 
establishing clearly that the chain of title is sufficiently established, and that the party purporting 
to foreclose on the deed of trust is entitled to do so. 
 
Plaintiffs’ attack on the chain of title is more than a little opaque and difficult to follow.  It consists 
largely of legal conclusions alleged on information and belief.  There is nothing in any of the 
complaint’s extended rhetoric, however, that could suffice to impeach the clear documentary 
showing by judicial notice that the chain of title is sufficient to support this foreclosure.  Further, 
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plaintiffs face the problem that similar attacks on alleged defects in securitization have been 
held to make the transfer only voidable, not void.  (E.g., Yhudai v. Impac Funding (2016) 
1 Cal.App.5th 1252; Saterbak v. JPMorgan Chase Bank (2016) 245 Cal.App.4th 808.)  In plain 
terms, that means that even if the lender parties didn’t dot all the i’s and cross all the t’s on their 
transfer paperwork as plaintiffs allege, plaintiffs are not the parties with standing to assert that 
the transfers are ineffective, so long as the lender parties themselves are all accepting the 
transfers as valid. 
 
This disposes of plaintiffs’ first cause of action for “lack of standing/wrongful foreclosure”.  
The third cause of action (quiet title), fifth cause of action (TRO/injunctive relief), and sixth cause 
of action (declaratory relief) are substantively merely derivative of the first, asserting no 
independent theories, and so fall with the first. 
 
Plaintiffs’ second cause of action for breach of contract is pleaded only against Mason McDuffie 
and MERS.  It alleges no contract between plaintiffs and MERS, however.  (Mason McDuffie is 
not one of the present movants, see Line 12.) 
 
Finally, plaintiffs’ fourth cause of action (slander of title) alleges no particular false statement 
that is supposed to be the slander.  The Court assumes this may refer to the notice of 
foreclosure.  If so, however, it is derivative of the other causes of action, and falls with them. 
 
Given that plaintiffs have not bothered to respond to this motion, it would be justifiable for the 
Court to deny leave to amend.  This is a first pleading and a first motion, however, and the 
plaintiffs may be able to sharpen and better explain their theories once they have absorbed 
defendants’ motion and the judicially noticed documents.  The Court therefore gives plaintiffs 
one more chance to see if they can allege a viable claim. 
 

  

12.  TIME:  9:00   CASE#: MSC19-00559 
CASE NAME: WOODRUFF VS. MASON McDUFFIE MORTGAGE 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY MASON MCDUFFIE MORTGAGE CORPORATION 
* TENTATIVE RULING: * 
 
Defendant Mason McDuffie moves to set aside the default entered against it.  The motion is 
unopposed, and it is granted.  On its face plaintiff’s proof of service of summons is insufficient, 
and the clerk ought not to have entered default on the basis of it. 
 
Mason McDuffie offers to file a demurrer in lieu of answer.  In Line 11, however, the Court is 
granting other defendants’ motion for judgment on the pleadings as to the entire complaint, 
on grounds that would apply to Mason McDuffie as well.  (The exception is the breach-of-
contract claim against Mason McDuffie, which the Court is not now addressing.)  Accordingly, 
Mason McDuffie is relieved of the obligation to respond to the complaint for the time being, in 
the expectation that there may be an amendment in the meantime.  If plaintiffs file a first 
amended complaint, Mason McDuffie can respond to that pleading in due course as it sees fit.  
If plaintiffs do not amend their complaint by the stated deadline, then Mason McDuffie should 
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demur or otherwise respond to the original complaint within 28 days after the (missed) deadline 
to amend. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01119 
CASE NAME: FIDELITY & DEPOSIT  VS.  NORTHERN PACIFIC 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & WRIT OF ATTACHMENT 
( RE: NORTHERN PACIFIC CORPORATION )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff seeks a right-to-attach order and writ of attachment as to all property of defendant 
Northern Pacific.  The summons, complaint, and attachment papers were timely served 
(although it would have been helpful for the proofs of service to have been more promptly filed 
with the Court).  Plaintiff has shown all the requisites for attachment, and the application has not 
been opposed.  Accordingly, the application is granted. 
 
The Court notes that there is no evidence the two “supplemental declarations” filed earlier this 
week were served on defendants at all, let alone timely.  The Court accordingly has not read 
them nor relied on them for this ruling. 
 

  

14.  TIME:  9:00   CASE#: MSC19-01119 
CASE NAME: FIDELITY & DEPOSIT  VS.  NORTHERN PACIFIC 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER WRIT OF ATTACHMENT 
( RE: NANCY KOEBERER )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff seeks a right-to-attach order and writ of attachment as to specified real property of 
defendant Nancy Koeberer, located in Sonoma.  The summons, complaint, and attachment 
papers were timely served (although it would have been helpful for the proofs of service to have 
been more promptly filed with the Court).  Plaintiff has shown all the requisites for attachment, 
and the application has not been opposed.  Accordingly, the application is granted. 
 
The Court notes that there is no evidence the two “supplemental declarations” filed earlier this 
week were served on defendants at all, let alone timely.  The Court accordingly has not read 
them nor relied on them for this ruling. 
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15.  TIME:  9:00   CASE#: MSC19-01119 
CASE NAME: FIDELITY & DEPOSIT  VS.  NORTHERN PACIFIC 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER WRIT OF ATTACHMENT 
( RE: BRADLEY KOEBERER )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff seeks a right-to-attach order and writ of attachment as to specified real property of 
defendant Nancy Koeberer, located in Sonoma.  The summons, complaint, and attachment 
papers were timely served (although it would have been helpful for the proofs of service to have 
been more promptly filed with the Court).  Plaintiff has shown all the requisites for attachment, 
and the application has not been opposed.  Accordingly, the application is granted. 
 
The Court notes that there is no evidence the two “supplemental declarations” filed earlier this 
week were served on defendants at all, let alone timely.  The Court accordingly has not read 
them nor relied on them for this ruling. 
 

  

16.  TIME:  9:00   CASE#: MSC19-01152 
CASE NAME: FREMONT BANK VS. SIGNORELLI 
HEARING ON MOTION FOR ORDER TO CHARGE SIGNORELLI FAMILY LP'S INTEREST 
FILED BY FREMONT BANK 
* TENTATIVE RULING: * 
 
It does not appear that this action, or any of the papers in it, have been served on any of the 
defendants.  The motion for charging order is therefore taken off calendar.  Plaintiff asks to 
continue it to August 16 (a dark date in this Department); but it offers no particular reason to 
expect that plaintiff will have achieved service by then.  The matter can be renoticed when the 
defendants have been properly served. 
 
(It is also not obvious to the Court why an independent action for a “charging order” is a 
suitable procedure, as opposed to either (1) a motion in the prior case in which a judgment 
was entered, or (2) a new, straightforward lawsuit against the alleged guarantors for breach of 
the guarantee contracts.) 
 

  

17.  TIME:  9:00   CASE#: MSN19-1070 
CASE NAME: IN RE: ELLIOT RUHE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
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18.  TIME:  9:00   CASE#: MSN19-1082 
CASE NAME: EZRA PAIVA  VS.  KINSLEY DAME 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

 

19.  TIME:  9:01  CASE#: MSC19-00330 
CASE NAME: NORTHERN CALIFORNIA COLLECTION SERVICE VS. PEREZ 
HEARING ON DEMURRER 
* TENTATIVE RULING: * 
 
This complaint and demurrer are sterling examples of why the public thinks lawyers are 
pettifoggers who just waste their clients’ money and the courts’ time.  Plaintiff has taken what 
should have been a straightforward breach-of-contract collections claim, and rendered it 
vulnerable to demurrer by trying to repackage the claim in hypertechnical but inapposite forms 
of action.  Defendant has filed a demurrer that, while technically meritorious, is entirely pointless 
as a practical matter and will have no effect but to force plaintiff to replead its claims in a more 
appeal-proof form. 
 
The demurrer is unopposed, and it is sustained with leave to amend.  Any amended complaint 
must be filed and served by August 2, 2019. 
 
(A housekeeping matter first:  Defendant’s points and authorities and meet-and-confer 
declaration were filed with the Court, but the filed originals of these documents have gone 
mysteriously missing.  The court is working off of a fax of the conformed copies received back 
by defendant’s counsel.  For completeness of record, however, we need to get the documents 
into the file.  Defendant’s counsel is requested to see to it that their conformed copies are 
brought to the filing window for filing as the originals in the Court’s file.  We apologize for the 
inconvenience and thank counsel for the courtesy.) 
 
The substance of the case as pleaded is very simple.  Defendant took out a worker’s comp 
insurance policy and didn’t pay the premium.  The carrier assigned the claim to plaintiff for 
collection.  One would think that such a claim would raise no difficulties at the pleading stage. 
 
Plaintiff, however, has resisted the temptation to plead a simple breach-of-contract claim as a 
simple breach-of-contract cause of action.  It asserts two causes of action, for open book 
account and account stated.  Such technical counts are sometimes used by collection plaintiffs, 
the Court surmises, because they are arguably useful in evading a limitations problem.  The 
policy alleged here, though, was in force in 2016-2017, which does not seem likely to present 
such a problem. 
 
An “open book account” claim is a facially odd choice in a contractual relationship consisting of 
a single sale (of a one-year insurance policy) with a single premium amount.  The cause of 
action is more apposite to a longstanding relationship and course of transactions (such as a 
supplier-customer arrangement or a series of professional services), such that a running 
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balance is kept over time.  (See, e.g., Tzemetzin v. Coast FS&L (1997) 57 Cal.App.4th 1334, 
1343-44; Professional Collection Consultants v. Lauron (2017) 8 Cal.App.5th 958, 969.)  
However, “[i]t seems to be well settled that monies which become due under an express 
contract (such as rent due under a lease) cannot, in the absence of a contrary agreement 
between the parties, be treated as items under an open book account….”  (Tzemetzin, 57 
Cal.App.4th at 1343.)  The complaint here does not expressly mention an insurance policy 
contract, but the existence of such a contract is surely implied by the allegation that an 
insurance premium was due.  (And from plaintiff’s point of view, it doesn’t seem advantageous 
to press a cause of action that could be defeated simply by proving that there was an 
express contract.) 
 
Nor is there an account-stated claim.  Such a claim is, in substance, the allegation that there is a 
new and superseding contractual agreement between the parties specifying the exact amount of 
a pre-existing account debt. 
 

Parties transacting business with each other, and keeping accounts of their 
transactions and items of indebtedness, may come to an agreement upon the 
amount of the final balance due from one to the other.  This agreement is an 
“account stated,” a new and independent executory contract.  The items of the 
original accounts are merged in the account stated.  No right of action remains as 
to these items, and they are not subjects for inquiry in the action on the account 
stated, except where it is alleged that there was fraud or mistake, etc., in the 
stating of the account. 

 
(1 Witkin, Summary of California Law, Contracts § 1003 (2018).)  But this cause of action, like 
open-book account, will not lie where there is a written contract that specifies the amount to be 
paid, because then there is no occasion for discussion and agreement as to quantifying the 
debt.  (Id. § 1004; Moore v. Bartholomae Corp. (1945) 69 Cal.App.2d 474, 477-78.)  The 
complaint doesn’t specify whether the premium here was set in advance, or calculated after the 
fact on an agreed formula.  If the former, the claim fails on the Moore principle.  If the latter, that 
should at least be alleged, and it should be alleged that the parties actually communicated and 
agreed as to the resulting number.  But, as defendant virtually invites and the Court has 
observed, the whole technical mess can be avoided simply by pleading this contract claim as a 
contract claim. 
 

 

20.  TIME:  9:05   CASE#: MSC18-00556 
CASE NAME: BULLETTI VS. CALIFORNIA DEPT. OF REHAB OFFICIALS 
HEARING ON DEMURRER TO 1ST AMENDED COMPLAINT 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
The demurrer of the Department of Rehabilitation (DOR) is sustained without leave to amend. 

Plaintiff Bulletti is in pro per.  The overall gravamen of his first amended complaint (FAC) is that 
DOR did not provide him with proper rehabilitation services and did not reimburse some 
reimbursable items.  Plaintiff’s claims arise out of his request for assistance with obtaining 
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employment in the field of water and liquid waste treatment plant and systems operations.  
Specifically, plaintiff alleges that DOR failed to provide him with and properly implement an 
Individualized Plan for Employment (IPE) related to his desired participation in Solano 
Community College Bay Area Consortium for Water and Wastewater Education’s program.  As 
a consequence of alleged lack of service and communication on the part of DOR, plaintiff 
incurred expenses including the cost of a long-distance-learning compact disk on wastewater 
operations, fees associated with enrollment in CSUS’s distance learning wastewater operations 
school, and transportation and vehicle maintenance costs.  Plaintiff’s causes of action all arise 
out of the alleged poor rehabilitation services provided by DOR. 

The FAC packages this overall grievance in causes of action for (1) negligent misrepresentation, 
(2) failure to provide sufficient, necessary, and essential training, (3) violation of individual plan 
for employment, (4) breach of contract for failure to adhere to statutory law, (5) deliberate 
discrimination, (6) fraudulent deceit, (7) fraud/intentional misrepresentation, (8) breach of 
fiduciary duty, and (9) negligent hiring.  The case was first filed in Sacramento County but 
transferred here. 

DOR demurs on a number of grounds.  The Court need reach only two of them, however, which 
together present an interlocking and mutually reinforcing fatal defect in plaintiff’s claims. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.”  
Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.  A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim.  (Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.)  Legal conclusions are insufficient.  
Id. at 1098-99; Doe, 42 Cal.4th at 551 n.5.)  The Court “assume[s] the truth of the allegations in 
the complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of 
law.”  (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.)  “The 
existence and scope of duty are legal questions for the court.”  Merrill v. Navegar, Inc. (2001) 26 
Cal.4th 465, 477.) 

Request for Judicial Notice 

Defendant requests judicial notice of (Ex. A) Plaintiff’s initial complaint filed on November 11, 
2017 in Sacramento County Superior Court, and (Ex. B) OAH decision on Case No. 
2017040253 of June 26, 2017. Plaintiff objects to this Request. The Request is granted as to 
Ex. B, Evid. Code §§ 452, 453. It is denied as unnecessary as to Ex. A. 

Analysis 

Despite plaintiff’s creative attempts to repackage his case under various cause-of-action labels, 
it is readily apparent that the substance of his case (or nearly all of it, if not all) is his 
disagreement with DOR’s handling of his rehabilitation-services claim – specifically his 
contentions that DOR provided him with wrong services, failed to provide him with right services, 
and refused to reimburse various reimbursable expenses.  There is an internal administrative 
remedy for all this, however, which plaintiff in fact used:  an administrative appeal before DOR’s 
Office of Administrative Hearings (OAH).  Plaintiff took such an appeal, and the OAH issued a 
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lengthy and detailed ruling rejecting his multiple contentions of error.  (RJN Ex. B, also attached 
to plaintiff’s original complaint filed in Sacramento.)  Plaintiff’s opposition to this demurrer 
acknowledges as much, but contends that he is nevertheless entitled to pursue the same claims 
of administrative error in a court lawsuit, where he will receive a jury trial. 

Plaintiff is just wrong about that.  The exclusive remedy for an erroneous administrative 
adjudication such as the OAH ruling in this case is a writ of administrative mandamus under 
Code of Civil Procedure § 1094.5.  (See California Water Impact Network v. Newhall County 
Water Dist. (2008) 161 Cal.App.4th 1464, 1482 (exclusive remedy for review of a quasi-judicial 
adjudication is a petition for writ of administrative mandamus); see also Cal. Administrative 
Mandamus (Cont.Ed.Bar 2018) § 1.1, p. 2 (administrative mandamus is the “form of judicial 
review used to challenge an agency’s adjudicatory decision (i.e., a decision by an agency 
regarding private rights or interests) when a hearing is required by law to be given before the 
agency issues that decision.”); Welf. & Inst. Code § 19709(a).)  “Failure to obtain judicial review 
of a discretionary administrative action by a petition for a writ of administrative mandate renders 
the administrative action immune from collateral attack, either by inverse condemnation action 
or by any other action.”  (Patrick Media Group v. Coastal Comm’n (1992) 9 Cal.App.4th 592, 
608.)  This is just such a forbidden collateral attack. 

If it were otherwise suitable, the Court’s inclination would be to sustain the demurrer on this 
basis, while granting leave to amend to allow plaintiff belatedly to pursue his administrative-writ 
remedy.  Any such amendment would be pointless, however, because plaintiff’s court filing 
missed the deadline for seeking an administrative writ, whether that deadline is 90 days (Code 
of Civil Procedure § 1094.6) or 30 days under the Administrative Procedure Act.  This case was 
not filed until nearly six months after the OAH decision. 

The FAC is prolix and complains of a good many errors or mistakes made by DOR.  All of these, 
however, either were or should have been presented in the OAH proceeding.  The Court need 
not parse through these details one by one, however, because even if there might be some 
nuggets in the FAC that would be outside the OAH proceeding and its exclusive writ remedy, it 
would simply bring plaintiff into the face of another, equally fatal defect:  his failure to present his 
claims as a governmental claim before filing in court. 

Before suing a public entity, a plaintiff must present a timely written claim for damages to the 
entity.  Government Code § 911.2(a) provides that “[a] claim relating to a cause of action for 
death or for injury to person … shall be presented as provided in Article 2 … not later than six 
months after the accrual of the cause of action.”  Failure to allege facts demonstrating or 
excusing compliance with the claim presentation requirement subjects a complaint to general 
demurrer for failure to state a cause of action.  (State v. Superior Ct. (Bodde) (2004) 32 Cal.4th 
1234, 1240-41 n.8.)  “Timely claim presentation is not merely a procedural requirement, but 
rather, a condition precedent to a plaintiff’s maintaining an action against a defendant, and thus, 
an element of the plaintiff’s cause of action.”  K.J. v. Arcadia Unified School Dist. (2009) 172 
Cal.App.4th 1229, 1238.)  Only after the public entity has acted upon, or is deemed to have 
rejected, the claim may the injured person bring a lawsuit alleging a cause of action in tort 
against the public entity.  (See Gov. Code §§ 912.4, 945.4; see also K.J., 172 Cal.App.4th 
at 1238.) 

The last wrongful event pleaded against DOR (the basis of all of Plaintiff’s causes of action) is 
that “[a]ll defendants still continuously misrepresented and denied plaintiff any effective 
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rehabilitative assistance including amending his Individual Plan for Employment” on December 
13, 2016.”  FAC at ¶¶ 63, 64.  No further acts by DOR are alleged after December 13, 2016. 
Plaintiff’s claim accrued at that time.  Pursuant to Government Code § 911.2 Plaintiff had until 
June 13, 2016 to submit a government claim.  He alleges that he submitted his government 
claim on October 24, 2017.  FAC at ¶ 75.  This is beyond “six months after the accrual of the 
cause of action.”  On the face of the FAC, Plaintiff’s presentation of his government claim was 
untimely.  As a consequence, his lawsuit against DOR is barred.  (See Govt. Code § 945.4; see 
also City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 737-38.) 

The only arguable exception to this prefiling-claim requirement might be the FAC’s claims 
bearing purported contract-breach labels.  Passing over the substantive problems with such 
claims, however, they are all subject to the observation that the “contracts” alleged are all either 
“contractual duties” to abide by statutory requirements, or alleged DOR undertakings to provide 
some particular services or payments.  They thus fall squarely under the heading of failure to 
provide required services or reimbursements, and hence they circle back to the problem that 
claims of such a nature can be litigated only by pursuing an OAH appeal and then seeking an 
administrative writ from the adverse result.  Plaintiff cannot evade the exclusivity of that remedy 
by a dubious “breach of contract” relabeling. 

In light of this ruling, the Case Management Conference now calendared for next Monday is 
continued to November 12, 2019, at 8:30 a.m.  (The case remains pending against two 
individual defendants who have not appeared yet.) 
 
The Court also notes that plaintiff’s numerous and bulky filings in this case do not comply with 
CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Plaintiff is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
 

 

 


